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F O R  M A T T E R S  IN C ID E N T A L  T H E R E T O .
Date o f Assent: 30.10.1972 
Date o f Commencement:
E N A C T E D  by the P arliam en t o f Botswana.

1. This A ct m ay be cited as the M ineral R ights T ax  A ct, 1972.
2. (1) In  this Act unless the context otherw ise requires —  

“ C ollector” m eans the Collector of Incom e T ax ;
“ effective d a te ” m eans the 1st Ju ly , 1972;
“ holder of m ineral righ ts” has the same m eaning as in the M ines 

and  M inerals A ct;
“ m ineral righ ts” has the same m eaning as in the M ines and M inerals 

A c t;
“ M in iste r” m eans the M inister responsible for F inance and D evel­

opm ent P lanning.
(2) For the purposes of p a rag rap h  (d) of subsection (6) of section 

3, a person shall be deem ed to have control of a com pany —
(a) if he exercises, or is able to exercise or is en titled to acquire, 

control, w hether d irect or indirect, over the com pany’s
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affairs, and  in p articu la r, bu t w ithou t prejudice to the 
generality  of the preceding words, if he possesses, or is 
en titled  to acquire, the g reater p a rt of the share cap ita l 
or voting pow er in the com pany, or

(b) if  he possesses, or is entitled  to acquire, either —
(i) the g reater part of the issued share cap ita l o f the 

com pany, or
(ii) such p art of that cap ita l as would, i f  the whole of the 

incom e of the com pany were in fact d istribu ted  to the 
m em bers, entitle him  to receive the greater p a r t of the 
am oun t so d istribu ted , or

(iii) such redeem able share cap ita l as w ould entitle him  to 
receive on its redem ption  the greater p a r t of the 
assets w hich, in the event of a w inding up, w ould be 
available for d istribu ting  am ong m em bers, or

(c) if in the event of a w inding up he would be en titled  to the 
g rea ter p a rt of the assets available for d istribu tion  am ong 
m em bers.

(3) W here two or more persons together satisfy any of the 
conditions in parag rap h s (a) to (c) of subsection (2) above, they 
shall be taken to have control of the com pany.

(4) In  subsection (2) above “ m em ber” includes any person 
having a share or in terest in the cap ita l or incom e of the com pany, 
and , for the purposes of tha t subsection, a person shall be treated  
as entitled to acquire any th ing  which he is entitled  to acquire at a 
fu ture date, or will at a future date  be entitled to acqu ire : and, for 
the purposes of parag rap h s (b) (iii) and (c) of th a t subsection, any 
loan cred itor m ay be treated  as a m em ber (and the references to 
share cap ita l as including  loan cap ita l).

(5) For the purposes of subsections (2) and (3) above, there 
shall be a ttrib u ted  to any person any rights or powers of a nom inee 
for him , th a t is to say, any  rights or powers w hich ano ther person 
possesses on his beha lf or m ay be requ ired  to exercise on his direction 
or behalf.

(6) For the purposes of subsections (2) and  (3) above, there 
m ay also be a ttrib u ted  to any person all the rights and powers of 
any com pany of w hich he has, or he and  associates of his have, 
control or any two or m ore such com panies, or of any associate of 
his or of any two or m ore associates of his, including those a ttrib u ted  
to a com pany or associate u nder subsection (5) above, bu t not 
those a ttrib u ted  to an  associate u nder this subsection.



(7) For the purposes of subsection (6) above, ''a ssocia te” m eans, 
in relation to a person —

(a) any relative or p a r tn e r of the person,
(b) the trustee or trustees of any settlem ent in relation to which 

the person is, or any relative of his (living or dead) is or 
was, a settlor, and

(c) where the person is interested in any shares or obligations 
of a com pany which are subject to any trust, or are p a r t oi 
the estate of a deceased person, any other person interested 
therein.

3. (1) T here shall be charged, levied, and paid by every
person who on the effective date was the holder o f m ineral rights, a 
lax in respect of such rights in the year com m encing w ith the 
effective date , and  in each succeeding year there shall be charged, 
levied, and  paid by every person who on the anniversary  of the 
effective date was the ho lder of such rights, a tax in respect thereof.

(2) T he tax provided for by this section (hereinafter in this 
Act referred to as “ the m ineral rights tax ” ) shall in respect of each 
year of tax be charged , levied and paid at w hichever is the higher 
of the following rates —

(a) a ra te  of R 40 for every square kilom etre of land or part 
thereof over which m ineral rights were held on the effective 
date  or as the case m ay be on the anniversary  of the effective 
date  (hereinafter in this Act referred to as " th e  area ra te ” ) ; 
or

(b) a ra te of 10% of the value of the m ineral rights held on the 
effective date  or as the case m ay be on the anniversary  of 
the effective date (hereinafter in this Act referred to as 
" th e  ad valorem rale” j .

\‘i )  Every person who on the effective date was the ho lder of 
m ineral rights shall before the 31st D ecem ber, 1972 furnish to the 
Collector in the form set forth in the First Schedule hereto a tax 
return  (hereinafter in this Act referred to as “ the first tax re tu rn ” ) 
specifying, inter alia:—

(a) the area of land over which such person held m ineral 
rights on the effective date, the nature of such rights and 
where such land was located ;

(b) when such person acquired  such m ineral rights, the m anner 
in which they were acquired , and w here such m ineral 
rights were acquired  for consideration the n a tu re  and 
am oun t of such consideration ; and
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(c) his estim ate of the open m arket value of such rights im ­
m ediately  before the effective date.

(4) T he estim ate of the open m arket value of m ineral rights 
im m ediately  before the effective date m ade p u rsuan t to p arag rap h
(c) of subsection (3) of this section shall subject to the provisions of 
subsections (7) and  (8) of this section be conclusive evidence of the 
value of the m ineral rights to which it refers:—

(a) for the purpose of determ ining  w hether the tax payable in 
respect of such rights shall be levied a t the area ra te  or the 
ad valorem r a te ; and

(b) in  the event th a t tax is payable at the ad valorem ra te  for the 
purposes of determ ining  the am oun t of tax due.

(5) W henever, after the effective date, a transaction  takes 
place re la ting  to m ineral rights the C ollector shall assess the open 
m arket value of such m ineral rights and the value of such m ineral 
rights as so assessed is hereinafter in this Act referred to as their 
“ transfer value” .

(6) For the purposes of the preceding subsection a transaction 
re la ting  to m ineral rights shall, unless the C ollector in any p articu la r 
case otherw ise determ ines, be deem ed to have taken place if :-

(a) m ineral rights or any p art thereo f are sold or otherw ise 
transferred  by the holder thereo f to any o ther person; or

(b) the ho lder of m ineral rights grants to any o ther person an 
option to purchase his m ineral rights or any p a rt thereof 
or extends the period w ithin w hich such option m ay be 
exercised; or

(c) the ho lder of m ineral rights grants to any  o ther person in 
respect of the area over which his rights extend or any p art 
thereof a licence or au tho rity  to prospect or leases his 
righ t to m ine, or enters in to  any con tract w ith any o ther 
person to mine* in any such area or p a r t thereof; or

(d) shares in a com pany w hich is the holder o f m ineral rights 
are issued, sold, charged, or otherw ise transferred , or 
any agreem ent is m ade by, or in connection w ith, such 
com pany and in consequence o f such transaction  or 
agreem ent the com pany is no longer controlled by the 
person or persons who controlled the com pany before 
such transaction took place or such agreem ent was m ade.

(7) W here the C ollector has p u rsu an t to the provisions of 
subsection (5) of this section assessed the transfer value of any



m ineral rights th a t value shall (unless the transfer value is again  
assessed in consequence of a second or subsequent transaction 
re lating to the same m ineral rights)

(a) determ ine w hether the tax payable in respect of such 
m ineral rights shall be levied at the area ra te ; and

(b) in the event tha t tax is or becomes payable at the ad valorem 
rate, determ ine the am ount of tax due on the next and 
subsequent anniversaries of the effective date.

(8) W here, in consequence of a second or subsequ^fit trans­
action relating to the same m ineral rights the transfer value of 
m ineral rights is reassessed, the provisions of subsection (7) of this 
section shall app ly  to such reassessment as they apply  to the first 
assessment of such transfer value.

(9) W here im m ediately  before the assessment of the transfer 
value of any m ineral rights pursuan t to subsection (5) of this 
section the am oun t of tax payable in respect of such m ineral rights 
(w hether payable at the area rate or the ad valorem rate) had  been 
determ ined  by reference to the first tax re tu rn

(a) in any case in which the tax payable in respect of such 
m ineral rights for the year of tax com m encing on the 
anniversary  of the effective date next following such 
assessment is g reater than the tax which was payable 
before such assessment, the person who m ade the first 
tax re tu rn  shall be assessed to and pay an add itional 
tax for each preceding year of tax since the effective date 
in an am oun t equal to the difference betw een the tax 
payable by reference to the transfer value of such m ineral 
rights and the tax which was payable by reference to the 
first tax re tu rn ; or

(b) in any case in which the tax payable in respect of such 
m ineral rights for the year of tax com m encing on the 
anniversary  of the effective date next following such 
assessment is less than  the tax which was payable before 
such assessment the person who m ade the first tax re tu rn  
shall be entitled  to a refund of tax for each preceding  year 
of tax since the effective date  in an  am oun t equal to the 
difference betw een the tax payable by reference to the 
transfer value of such m ineral rights and  the tax w hich was 
payable by reference to the first tax re tu rn .

(10) W here m ineral rights or any p a rt thereo f are  sold or 
otherw ise transferred  by the holder thereof to any o ther person and



the vendor or transferor defaults in the paym ent of any tax for 
w hich he was liable before such sale or transfer or defaults in the 
paym en t of any tax for w hich he was liable before such sale or 
transfer or defaults in the paym ent of any tax which becomes due 
on the assessment of the transfer value of such m ineral rights in 
consequence o f such sale or transfer, the purchaser or transferee of 
such rights shall be liable to the tax in respect o f w hich the vendor 
or transferor was in default.

(11) (a) Any person liable to pay m ineral rights tax shall be
entitled  for the year of tax com m encing on the effective 
date , and  in subsequent years for the year of tax com m encing 
on the anniversary  of the effective date , to set off against his 
liability  to tax for th a t year approved expenditure actually  
incu rred  by him  or by any o ther person on his beha lf in 
the incom e tax year im m ediately  preceding the effective 
d ate  or as the case m ay be in the incom e tax year im ­
m ediately  preceding the anniversary  of the effective date.

(b) For the purposes of p a rag rap h  (a) of this subsection “ a p ­
proved expend itu re” m eans any expenditure, approved  by 
the M ining Com m issioner, incurred  on a program m e of 
prospecting in the area over w hich the person liable to 
pay tax held m ineral rights on the effective day or, as 
the case m ay be, on the anniversary  of the effective day, to 
the ex ten t th a t such expenditure incu rred  on prospecting 
w ould be allowed u nder the provisions of the Incom e T ax  
(C onsolidation) P roclam ation , 1959 as a deduction  in 
calcu lating  taxable incom e from  prospecting operations 
in such area.

(c) W here before the com m encem ent of this Act expenditure 
on prospecting has been incurred , the M ining Com m issioner 
m ay, if he considers it to be reasonable so to do approve 
retrospectively such expenditure for the purposes o f this 
subsection.

(d) N otw ithstand ing  the provisions of p a rag rap h  (a) of this 
subsection, w here the C ollector of Incom e T ax  is satisfied 
th a t any person liable to pay m ineral rights tax makes up 
his accounts for a period of twelve m onths ending on some 
day o ther th an  the 30th J u n e  the C ollector m ay in his 
discretion allow as a set-off against tax approved expenditure 
incurred  in the last such tw elve-m onth period im m ediately 
preceding  the effective date  and  in any subsequent year in



the last such tw elve-m onth period im m ediately  preceding 
the anniversary  of the effective date.

4. (1) T he m ineral rights tax shall be adm inistered by the 
Collector.

(2) T he M inister m ay m ake regulations for the purpose of 
giving effect to the provisions of this Act re la ting  to the m ineral rights 
tax and w ithout prejudice to the generality  of the foregoing such 
regulations m ay make provision for:—

(a) re tu rns and assessments;
(b) represen ta tive tax p ay ers;
(c) objections and appeals including appeals to the H igh C o u r t ;
(d) paym ent and  recovery of tax ; and
(e) penalties by way of fine or im prisonm ent for any offence 

against the regulations.
(3) U ntil such tim e as regulations shall have been m ade p u rsuan t 

to subsection (2) of this section, and  save in any case in w hich the 
provisions of this Act are inconsistent therew ith , the provisions of 
Parts IV  to V II I  of the Incom e T ax  (Consolidation) P roclam ation  
1959, o ther than  the provisions listed in the Second Schedule hereto, 
shall apply  in relation to the m ineral rights tax as though, subject 
to such form al m odifications as the sense of the provisions m ay 
require, references therein to the taxes provided for under th a t 
P roclam ation  were references to the m ineral rights tax and  references 
therein  to “ incom e” were references to “ m ineral righ ts” or, as the 
sense m ay require , any m atte r apperta in in g  to m ineral rights.

5. T he Incom e T ax  (Consolidation) P roclam ation , 1959 is 
hereby am ended  by —

(i) add ing  in section 7 im m ediately  following su b p ara ­
g rap h  (d) a new subp arag rap h  (dd) as follows —
“ (dd) any am oun t received or accrued after the 30th 

Ju n e , 1972 in respect of the disposal of any 
interest in m ineral rights over land  situate in 
Botsw ana or the disposal of any share or interest 
in the cap ita l or incom e of a com pany holding 
such m ineral r ig h ts :

Provided th a t the disposal shall be deem ed 
to be for a consideration equal to the open 
m arket value of such interests or shares if, in the 
opinion of the Collector —
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(i) the disposal was for a consideration which 
canno t be valued, or

(ii) the disposal was otherw ise th an  by way of 
a bargain  m ade a t a rm ’s length : 

Provided fu rther th a t, if  in respect o f the 
disposal of such interests or share a loss accrues 
to the person m aking the disposal, such loss shall 
not be deducted  from his incom e save only from 
incom e accru ing  to him  on some o ther disposal 
of any such interests or share and  o th er p ro ­
visions of this P art relating  to am ounts allowed 
to be deducted  or set-off in ascertain ing taxable 
incom e shall not apply  to such loss.
For the purposes of this p a ra g ra p h :-
“ disposal” m eans either disposal or p a r t dis­
posal” ; and
(ii) add ing  in subsection (1) of section 10 

im m ediately  following p arag rap h  (f) a new 
p arag rap h  (g) as follows—
“ (g) any such transaction  as is described 

in p arag rap h  (dd) of section 7.” .



Form  IT M .l
T H E  F IR S T  S C H E D U L E

(Section 3)
MINERAL RIGHTS TAX

F IR S T  T A X  R E T U R N
T o : ...............................................

R epresentative T ax p ay er for

In  any  enquiry , please 
quote

As represen tative taxpayer for the above-nam ed com pany, you are 
requ ired  u n d er the provisions of the M ineral R ights T ax  A ct, 1972 
to com plete this form , including  the dec lara tion  below, and  re tu rn  
it to m e w ith supporting  docum ents before the 31st D ecem ber, 1972.
I f  the space p rovided  in this form  u n d er any item  is in ad eq u a te  for 
your sta tem ent of requ ired  in form ation, a separate  statem ent 
referenced to th a t item  should be a ttach ed  to the form  w hen it is 
re tu rn ed  to  me.

C ollector o f Incom e T ax ,
Private  Bag 13,
G A B O R O N E .

D E C L A R A T IO N  BY R E P R E S E N T A T IV E  T A X P A Y E R
I, (insert full n a m e ) ..........................................................................................
in  my capacity  as represen tative taxpayer for the above-nam ed 
com pany, declare th a t all inform ation  called for in  this form  of 
re tu rn  has been fully and  tru ly  stated  and  th a t this re tu rn  and  
supporting  docum ents contain  full and  accu ra te  details re la ting  to 
all m ineral rights held by the com pany on 1st Ju ly , 1972 over land  
in  Botswana.

S ig n a tu re : ................................................................
Address for service of n o t ic e s ..........................

D a te :



IT E M  1: A R E A  O F LA N D  O V E R  W H IC H  M IN E R A L  R IG H T S  
H E L D

S t a t e  h e r e ,  i n  s q u a r e  k i l o m e t r e s ,  t h e  t o t a l  a r e a  o f l a n d  in  B o t s w a n a  
o v e r  w h i c h  t h e  c o m p a n y  h e l d  m i n e r a l  r i g h t s  o f  a n y  d e s c r i p t i o n  o n  
1 s t J u l y ,  1 9 7 2 .

IT E M  2: L O C A T IO N  O F LA N D  O V E R  W H IC H  M IN E R A L  
R IG H T S  H E L D

A ttach  a referenced m ap, or referenced m aps, d raw n on a scale of 
no t less th an  1 cen tim etre to 2 kilom etres and showing clearly, 
either by distinctive colours or by other m eans of identification, 
the location of all areas o flan d  in Botsw ana over which the com pany 
held m ineral rights of any description on 1 at Ju ly , 1972.

IT E M  9 : D E S C R IP T IO N  O F  M IN E R A L  R IG H T S  H E L D
State here, for each area o flan d  identified on the m ap(s) required  

u nder Item  2, the class or classes of m ineral rights held by the 
com pany.

IT E M  4: M A N N E R  O F  A C Q U IS IT IO N  O F  M IN E R A L  
R IG H T S  H E L D

State here, for each parcel of m ineral rights held over land in 
Botsw ana by the com pany on 1st Ju ly , 1972:-

(a) the d ate  on which the m ineral rights were acquired  -

(b) from whom  the m ineral rights were acquired  -

(c) the m an n er of acquisition of the m ineral rights —

(d) the na tu re  and am ount of the consideration w hich passed on 
acquisition of the m ineral rights -

IT E M  5: O P E N  M A R K E T  V A L U E  O F  M IN E R A L  
R IG H T S  H E L D

State here your estim ate, given on beha lf of the com pany, of the 
open m arket value as at 30th Ju n e , 1972 of all m ineral rights of any 
description held over land in Botsw ana by the com pany on 1st 
Ju ly , 1972.



T H E  S E C O N D  S C H E D U L E  
(Section 4)

Provisions of Parts IV  to V II I  inclusive of the Incom e T ax  
(C onsolidation) P roclam ation , 1959 excluded from  the scope of 
section 4(3) —

Section 31 subsections ( l) (b ) ,  (4), (13), (14), (15), (16), (17). 
Section 32 the en tire  section.
Section 35 the en tire  section.
Section 36 the en tire  section.
Section 37 the en tire  section.
Section 38A subsections (2), (3).
Section 39 subsection (3).
Section 40 subsection (7).
Section 42 subsection (5).
Section 48 the en tire  section.
Section 58A the en tire  section.
Section 58B the en tire  section.
Section 59 the en tire  section.
Section 60 subsection (3), (4).
Section 65 the en tire  section.
Section 68 the en tire  section.
Section 69 the en tire  section.
Section 69A the entire section.
Section 70 the en tire  section.
Section 71 the entire section.

Passed by the N ational Assembly this day, the 14th Septem ber, 1972.

I .P . G o n t se ,
Clerk o f the National Assembly.


